relationship between the statute's exceptional allowance of unequal treatment (e.g., preclearance for covered states) and the problem being addressed (voting discrimination). As the Court puts it: "a departure from the fundamental principle of equal sovereignty requires a showing that a statute's disparate geographic coverage is sufficiently related to the problem that it targets." 5 Chief Justice Roberts, writing for the 5-4 majority, agreed that this relationship once existed in areas affected by Section 4(b). 6 Back in 1966, for instance, there was evidence of tests and devices historically used as tools of voting discrimination and the voting rate in the 1964 presidential election was significantly below the national average in the covered areas. 7 But the Court argues that was then. This is now. In an opinion joined by the other conservatives and Justice Kennedy, Roberts presents a racial progress argument to deny that this rational relationship still exists, to conclude that the departure from the principle of equal state sovereignty is no longer justified, and to strike down Section 4(b) of the VRA as unconstitutional. 8 Critics have taken the Court to task for appealing to the principle of equal sovereignty. Some have complained that the principle does not exist in legal precedent, 9 while others have argued that it does but has a dubious pedigree in the Dred Scott v. Sandford 10 decision denying black citizenship. 11 Some argue that the Court conflates "sovereignty" and "autonomy" in understanding the states' authority under the Elections Clause. 12 Others have sought to vindicate the Court by defending the principle of equal sovereignty and assigning it a more respectable pedigree. 13 But neither critics nor defenders have considered the racial progress argument the majority offers for why this controversial principle now prevails.
In this Article I reconstruct the Supreme Court's racial progress argument in Shelby County, and raise some concerns about ways of answering it that merely replace a conservative narrative about racial progress with a liberal one. Although I am partial to the latter narrative, and believe that the Court's overall argument for striking down the coverage formula is deeply flawed, it seems unwise to rest the entire case for saving the VRA and defending the right to vote-moving forward-on winning the racial progress argument, especially in a nation so smitten by the view that we have reached the "postracial" promised land, and where this fanciful outlook is arguably now entrenched in Supreme Court equal protection doctrine. 14 I conclude with brief and very speculative remarks about where we might turn to safeguard the right to vote post-Shelby County, particularly in cases where vote denial rather than vote dilution is chiefly at issue. 15 
II. THE RACIAL PROGRESS ARGUMENT IN SHELBY COUNTY
In Shelby County, the coverage formula of the VRA, and for all practical purposes the preclearance requirement, are the immediate casualties of the majority's narrative of racial progress in America. While they concede that the nation has a tarnished racial history, and is far from perfect, the majority makes a big deal of the fact that "history did not end in 1965." 16 They rest their novel argument against the coverage formula on the claim that the "entrenched racial discrimination in voting" in covered states in 1965 that justified exceptional legislation back then is no longer prevalent or flagrant. 17 This perspective can be summed up with the motif, "that was then, this is now." On the basis of this, and two further grounds-a concern with fair elections and equal raised a distinct and novel objection to the 4(b) coverage formula. The opinion observed that the discrimination documented in the record was not as severe as it was when Congress first crafted the regime; that, despite these improvements, Congress had not altered the statute's pre-existing coverage formula; and that preclearance regulated practices beyond the ones that Congress listed in the original coverage formula.").
18. We should presume that these states are not seeking to enact intentionally discriminatory requirements, since these could not pass constitutional muster. However, it is also clear that these From the majority's perspective, the need for exceptional voting rights legislation was more obvious prior to 1965 than it is today. 19 They contend that significantly fewer blacks than whites were registered to vote in states throughout the South before the enactment of VRA. Writing for the majority, Roberts notes that only 19.4 percent of eligible black voters were registered to vote in Alabama prior to the enactment of the VRA. 20 Moreover, he points out that the coverage formula was warranted given the plausible assumption that this low percentage (nearly 50 percentage points below comparable rates for whites at 69.2 percent) was linked to the long history of Alabama and other states using tests and devices as a tool for perpetrating the injustice of racial discrimination in voting. Due to the long history-well before 1965-of these tools being used to disenfranchise black voters in Alabama and other covered jurisdictions, Roberts concedes that the rational relationship between their use and the lower black voting rates at the time was impossible to argue with. 21 states need not worry too much about passing voting laws that have disparate impact on blacks, Latino and other voters as a constitutional matter. According to settled law this would not suffice to constitutionally invalidate them. See Washington v. Davis, 426 U.S. 229 (1976). To be found unconstitutional under the Fourteenth Amendment the laws must have racially discriminatory intent or purpose, and the Supreme Court has made it very challenging to invalidate voting and other laws on this basis. Based on the rule established in Washington, and elaborated in subsequent decisions, e.g., Personnel Adm'r of Mass. v. Feeney, 442 U.S. 256, 278 (1979), petitioners must show that state legislatures, "selected or reaffirmed a particular course of action at least in part, 'because of,' not merely 'in spite of,' its adverse effects upon an identifiable group." The Court applied this rule to a voting case involving the construction of electoral districts, finding facially neutral districting constitutional, even if they have the effect of diluting the black vote in at-large elections. See Mobile v. Bolden, 100 S. Ct. 1490 (1980) . When section 2 of the VRA was amended two years later, Congress prohibited voting regulations that were discriminatory in effect regardless of whether they were designed or applied to discriminate. The Voting Rights Act of 1965, 52 U.S.C. § 10301 (2012). Some post-Shelby County commentators have argued that all hope is not lost for voting rights plaintiffs seeking relief from vote denial, as section 2 of the VRA provides ample power to press their claims. See, e.g., Daniel P. Tokaji, Applying Section 2 to the New Vote Denial, 50 HARV. The regions singled out by the coverage formula shared two features: they relied upon tools that had been used historically to disenfranchise black voters, and in these areas the black voting rate in the 1964 presidential election was well below the national average. Thus, in 1965, it was reasonable to assume that the use of these tools was a cause of low black voter turnout in these areas. This position explains why Roberts concludes that the VRA coverage formula was "rational in both theory and practice" when it was first enacted in 1965. 22 24 However, Roberts does note that Selma now has an African American mayor, before concluding: "Problems remain in these States and others, but there is no denying that, due to the Voting Rights Act, our Nation has made great strides." 25 Roberts thus calls attention not only to increases in black political representation in covered jurisdictions but to increases in black voter registration and a shrinking gap between black and white voter registration rates to support a racial progress argument.
Dissenters and critics argue that singling out states and jurisdictionsexcepting those that satisfy a bailout provision-with a past history of voter discrimination against blacks for a special preclearance burden remains rational in theory and in practice. However, as Roberts puts it, "Nearly 50 years later, things have changed dramatically." 26 America has made progress in combating the kind of voter discrimination against blacks that was prevalent back then. And he contends that Congress has not adequately taken this into account in crafting 22 . Id at 2625. In contrast to the rational basis review the Supreme Court sometimes employs in equal protection cases, the "rational relationship" test deployed here is much stronger: it requires a tight connection between uses of tools and likely consequences of such uses. And it allows the historical context to provide support for positing-or in the Shelby County case for rejecting-a tight connection. The crux of the argument is that the pre-1965 and post-1965 historical contexts are different enough to render unreasonable any inferences from the use of tools by states with a past history of racial discrimination to make voting harder to the effect of racial disparities in voting trends. The most germane difference in the present context, according the Shelby County majority, is that these trends have dramatically improved which suggests that whatever problems remain in states that had been covered by the preclearance requirement might reasonably be attributed to other causes. the VRA, nor has the dissenting members of the Court in objecting to the majority ruling.
Being out of step with what it views as clear national progress in combating first-generation voter discrimination-access to the polls problems of the sort that was commonplace in 1965-is not the totality of the majority's case against the coverage formula. Assuming further that statutes should reflect current not past conditions, and arguing that the coverage formula does not do this, Roberts concludes that this formula, an exceptional legislative measure not otherwise appropriate, must now be scraped given other weighty constitutional values and principles. Among these include the legitimate interests of states in maintaining the integrity and fairness of elections, and in retaining the broad power bestowed upon states under the Tenth Amendment to control voter eligibility requirements, qualifications for office, and determining congressional districts. 27 Respecting these powers, according to the Chief Justice, is essential to respecting the dignity of the states. Moreover, this ensures that the "fundamental principle of equal sovereignty" is upheld given that each state is equal in dignity. Roberts concludes that upholding these basic principles of federalism is also vital to the "harmonious operation of the scheme upon which the Republic was organized." 28 Hence with this multi-layered argument rooted in a narrative of racial progress in America, the Court affords the southern states and other covered jurisdictions a momentous opportunity to get out from under the burdensome preclearance requirement imposed upon them by the now significantly diminished VRA. This argument places the burden squarely on the federal government to show a rational relationship between uses of certain voting tools and their effect on voting patterns and outcomes. While it could do this in Alabama and other states in 1965, it cannot do so today, according to the Court, unless it dubiously relies upon decades old data. Failure to establish this relationship, Roberts argues, is fatal to the cause of upholding the VRA status quo because only extraordinary circumstances can justify legislation violating the principle of equal sovereignty and contravening the states interest in running fair elections.
III. POLARIZATION ABOUT RACIAL PROGRESS AND PREJUDICE
Even though some may have been surprised that the Supreme Court struck down section 4 and not section 5 of the VRA, it is no surprise that this ruling generated much controversy and disagreement. Many people anticipated that the outcome would have a direct impact on voter access to the polls. States free from the constraint of the preclearance requirement would have more leeway to enact regulations to make voting more burdensome. Liberals wanting to make access to the ballot easier lament this ruling. Conservatives wanting to make voting impervious to fraud applaud it. 29 And here too, in the political and the public realm more broadly, we find sharply different views about racial progress in the United States since the civil rights era. The right generally argues that racial progress has been considerable, voting discrimination of the kind that existed in 1965 is ancient history, and so the oversight of state autonomy to regulate elections should be removed to reflect current conditions. The left generally rejects this argument noting that there is still work to be done, that voting discrimination still exists, and further argues for keeping the VRA fully intact to guard against rolling back the gains for black voting rights. 30 A cursory review of Supreme Court cases involving voting rights, affirmative action, school desegregation, and disparate impact in employment reveals that conservative members of the Court are more inclined than liberal ones to endorse and promulgate narratives of racial progress that paint a blissful picture of current conditions in post-civil rights America. 31 And there is general evidence from political sociology and political psychology for thinking that the opposing sides will not agree on a single narrative about racial progress anytime soon.
One study finds that liberals and conservatives often do not see eye-to-eye on the relationship between a group's current conditions and its past mistreatment. 32 Whereas liberals are more likely to posit such a link and attribute current inequality or disadvantage to persistent discrimination, conservatives are more inclined to downplay it and look to choices, character, effort, and other factors unrelated to discrimination or prejudice to explain a historically disadvantaged group's current conditions.
Another study finds that where the left is more likely to take a long view of history when assessing these conditions, the right often takes relatively recent events as the reference point for assessing racial progress. 33 this out. In a voter ID case, a panel for the U.S. Fifth Circuit Court of Appeals draws this distinction in discussing why the lower court striking down Texas's strict voter ID law erred by not appreciating the Supreme Court's focus in Shelby County on "relatively recent" history rather than on "long-past" history in claiming that there has been racial progress in America since 1965. 34 With respect to voting rights, polarization on the Supreme Court is evident in how conservative and liberal Justices construe the scope of the VRA, as well as in what kind of voter discrimination they consider to be its target. We can distinguish between narrow and broad interpretations of the VRA. Conservatives on the Court, such as Justice Thomas, have endorsed the former. As Thomas sees it, the requirements of the VRA "reach only state enactments that limit citizens' access to the ballot or the processes of counting a ballot. The terms do not include a state's or subdivision's choice of one districting scheme over another." 35 On this narrow interpretation of the VRA, structural schemes such as at-large voting and racial gerrymandering, or schemes that have a disproportionate impact on certain groups such as racial vote dilution, are not ruled out.
In contrast, liberals on the Court such as Justice Ginsburg have favored a broad interpretation of the VRA. Partly conceding and qualifying Thomas's point, she observes: "Whatever the device employed, this Court has long recognized that vote dilution, when adopted with a discriminatory purpose, cuts down the right to vote as certainly as denial of access to the ballot." 36 She further argues that Congress's 2006 reauthorization of the VRA made clear that it aimed to address these second-generation barriers as well. Quoting Congress she notes, "without the continuation of the Voting Rights Act of 1965 protections, racial and language minority citizens will be deprived of the opportunity to exercise their right to vote, or will have their votes diluted, undermining the significant gains made by minorities in the last 40 years." 37 Ginsburg makes a sensible point here, though more evidence of polarization lurks in the background. Her point is that distinguishing between a narrow or broad interpretation of the VRA, or between first-generation and second-generation barriers to voting, is inconsequential. Both barriers have essentially the same effect: they deprive the targeted community (in this case black Americans) of an equal opportunity to participate in the electoral process by having a fair chance of electing their desired candidates. Denying blacks access to the ballot, making their access to the ballot more burdensome, and giving them access but watering down their votes, all have this result.
There is an important philosophical question at issue, which the Court does not take up, namely how should equal opportunity to participate in the electoral process be understood? 38 Some liberal philosophers have taken for granted that appealing to an anti-prejudice interpretation of equal opportunity can command the assent of both liberals and conservatives. Even if we suppose this to be so, applying this standard to the voting rights case will expose their divide about racial progress and the persistence of discrimination. Thus, as we will see, when attending to Ginsburg's Shelby County dissent in Part V, substituting a liberal for a conservative narrative of racial progress will not avoid the problem of polarization. But, let us first consider the limits of an anti-prejudice interpretation of equal opportunity to vote.
IV. THE LIMITS OF AN ANTI-PREJUDICE INTERPRETATION
Andrew Altman argues against a results test, e.g., a disparate-impact standard, for understanding equality of opportunity in the electoral process. 39 Rather than look to results, he proposes that we look to the processes leading to them. We want these to be fair. And they will be anything but that if they stem from invidious or arbitrary racial classifications. A significant point, according to Altman, is that this can happen directly when, say, election officials are racially prejudiced in their application of the voting rules, as was the case in the American South when literacy and other tests were used to deny blacks access to the ballot. 40 But it can also happen indirectly when officials set up an election system that allows "prejudice among voters from the racial majority to alter electoral outcomes to the detriment of the minority," which is the case when second-generation voting discrimination is at work. 41 He takes his cue for this argument from a ruling in which the Supreme Court held that merely showing that racial minorities had unequal opportunity to elect representatives of their choice would not suffice for proving a violation of the VRA as amended in 1982. The simple idea underlying this ruling is that there could be many non-race related variables that account for racially disparate results in electoral outcomes. It may or may not be because of race. Therefore, to rule out other factors not related to race, plaintiffs must establish that certain preconditions are met before pressing their claims of unequal opportunity. In 38. Here, one might seek guidance from Section 2 of the VRA, as amended in 1982, which assigns liability if electoral practices result in racial minorities having "less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice." Voting Rights Act of 1965 § 2, 52 U.S.C. § 10301 (2012). This broader interpretation came on the heels of a Supreme Court decision in Mobile v. Bolden which constituted a serious blow to second-generation voter discrimination claims. 446 U.S. 55 (1980). The Court ruled that only intentional discrimination based on race was unconstitutional, and given that Section 2 of the VRA was essentially a congressional restatement of the Fifteenth Amendment, this rule applied to the statute as well. Id. at 61. The amendment of Section 2 in 1982 placed racially disparate results in electoral outcomes alongside intentional discrimination in blocking access to the ballot as a way of falling short of the principle of equal opportunity to participate in the political process. § 10301.
39 Thornburg v. Gingles, the Court required plaintiffs to show: (a) that the minority group alleging unconstitutional discrimination is large and compact, (b) that the minority group is politically cohesive, and (c) that whites vote as a bloc and defeat minority-preferred candidates. 42 Although these factors are not necessary and sufficient for determining whether illegal vote dilution exists, and courts have not taken them to be so, in practice they have played a rather decisive role. 43 In addition to dominating the legal discussion, the Gingles factors, specifically the difficulty of satisfying them, account for why Altman ultimately rejects disparate impact as an inadequate standard for expounding the equal opportunity principle in the voting context. His main objection draws on the point that blacks are not politically cohesive and may fail to secure more proportionate outcomes in electing their preferred candidates for reasons that have little or nothing to do with race. For example, he considers the prospect that blacks may fail because they support candidates who favor a "libertarian political agenda" where most whites are not convinced that society needs a minimal state. To this we can add a more likely possibility, namely that blacks favor candidates pursing a more "radical," or far left, political agenda such as an expansive welfare state, greater oversight of police and prosecutors, more equity in the criminal justice system, and perhaps even black reparations for historical injustice. It is unlikely that mainstream white voters will support black candidates pursuing these policies. Rather than reject the principle of equal opportunity in view of these and other limitations, however, Altman proposes another mediating standard for fleshing it out that is not vulnerable to the Gingles challenges.
Altman's standard, which targets a peculiar form of unfairness, comes to this: voter discrimination-whether it involves first-generation or secondgeneration barriers-is unfair when: (a) it results in certain groups having an unequal opportunity to participate in the electoral process and to elect their desired candidates, (b) racial prejudice is a significant part of why this is the case, and (c) unequal opportunity stems from either current racial prejudice or the lingering effects of past racial prejudice. The most serious problem with this standard is (b). When we appeal to racial prejudice to take issue with electoral outcomes, or to set a standard for appraising them, we are directing attention to the manner in which they are produced and this involves speculating about their causes. Altman thinks that such speculation is vital for taking issue with secondgeneration voting discrimination. As he puts it, he seeks a standard that "focuses on the processes by which electoral outcomes are generated and rests on premises about those processes that can be reasonably endorsed in a nonpartisan way." 44 He offers the racial prejudice standard for this purpose. But Altman's formulation of this standard, and his application of it to the problem of racial vote dilution, is puzzling: "According to [ The problem with this formulation is that it builds a significant point of contention between liberals and conservatives into his definition of a standard that is intended to be nonpartisan. Clearly, the left and the right will disagree strongly about the contemporary causes of unequal electoral outcomes, as they generally disagree about the causes of racial inequality in other areas. Indeed, Altman's black libertarian example makes precisely this point. While both sides can agree that racial prejudice is a problem, they will hardly agree on it being "a significant part of the reason" why minority-favored candidates are defeated at the polls. If Altman's example succeeds in taking down a disparate-impact standard, then it seems to apply with equal force to his preferred racial prejudice standard, which builds into the standard an explanation of the causes of electoral outcomes that liberals tend to favor. Thus nonpartisan endorsement isn't just unclear, it's plainly false."" It is tempting to reply that persons who reject the role of current and past racial prejudice in determining unequal opportunity to participate in the electoral process simply lack the "good judgment" necessary to make this determination. But this can be met with the same response to the accusation that those who do not see the continued need for racial preferences are "out of touch with reality" and aiming to "wish away, rather than confront" racial inequality. In reply to this criticism leveled by Justice Sotomayor in her dissent in Schuette v. Bamn 572 U.S. ___(2014), Roberts responds: "People can disagree in good faith on this issue, but it similarly does more harm than good to question the openness and candor of those on either side of the debate." 47 A similar point is likely to be made to rebut questioning the good judgment of those who reject or downplay the role of current or past racial prejudice in accounting for unequal racial outcomes in the electoral process.
Altman might insist that conservatives can get behind the racial prejudice standard in the abstract, if not in application, because it does not "blame" them for racial prejudice or otherwise suggest that their "electoral victories are generally achieved with the help of racial prejudice against minorities." 48 I have already conceded for the sake of argument that both conservatives and liberals believe that racial prejudice should not shape electoral outcomes. But this point, by itself, cannot do the work Altman needs done. He needs a more robust and meaningful account of when unequal opportunity to influence the electoral process is normatively problematic. This is precisely why he makes (b) and (c) essential elements of his racial prejudice standard. As formulated, this standard 45 is not merely about racial prejudice in the abstract. It makes concrete claims about the role it plays in outcomes. And it makes it impossible to apply the standard without signing on to them. So it is rather doubtful that conservatives or even moderates will get behind this standard given its decidedly liberal slant on the causes of unequal political outcomes, and on the implications for what courses of action regarding voting it makes sense to pursue legally and politically.
Those who hold a more upbeat view of racial progress in the United States, and profess the diminished significance of race in determining the life prospects of African Americans, will not buy the claim that racial prejudice accounts for whatever racial disparities remain in political representation and electoral outcomes. They will likely attribute this to differences in the political preferences of voters (e.g., a taste for small vs. big government or for lower vs. higher taxes), education, socioeconomic status, political mobilization, social networks, and other non-race based factors. 49 And it is precisely because they do not think that racial prejudice is at work in shaping voting outcomes-as it once was-that conservatives call for lifting the burdens imposed upon certain states by the VRA. They maintain that these unequal burdens are no longer appropriate for our current times-where serious disagreement over politics and how best to run the country do more to shape electoral outcomes than do racial discrimination and prejudice. 50 Appreciating the depth and intractability of polarization about racial progress raises an interesting question: How should liberals and progressives defend the right to vote where there is intractable disagreement over the status of racial progress in America? Should they rely upon a race-specific justification or should they embrace a non-race-specific one? I believe that individual voting rights can and should be justified without getting mired in questions about whether and how much progress has been made in addressing invidious racial discrimination and racial prejudice against blacks in America. We have pragmatic as well as principled reasons for proceeding this way. An account of the latter reasons must wait for another occasion. Let us now consider why heeding the depth of polarization about racial progress and the continued significance of racial prejudice raises trouble for the dissent in Shelby County.
V. PROBLEMS WITH THE DISSENT IN SHELBY COUNTY
Chief Justice Roberts's presents a multi-layered argument for striking down the coverage formula that relies, in part, on a racial progress narrative. Any response to the argument, committed to working from more realistic assumptions regarding the depth of disagreement over racial progress and prejudice, should take seriously the futility of convincing a conservative court (or a general public that is increasingly skeptical of racial prejudice and racial discrimination-based explanations of black disadvantage) to disavow this narrative. 51 It is tempting to reply-as Justice Ginsburg does writing for the dissent 52 -by distinguishing two kinds of voter discrimination against blacks: firstgeneration and second-generation discrimination, and arguing that even if the former is less pronounced the latter is ubiquitous. After the VRA was enacted, it has been well documented that southern states found other ways to achieve the ends of diminishing black participation in the political process. Rather than imposing barriers to voting such as polls taxes, literary tests, and other tools designed to make access to the ballot more difficult, they increasingly relied upon tools such as racial gerrymandering and at-large voting designed to dilute the black vote thereby making it more difficult for blacks to get representatives they favored into office.
Thus the objection is that the majority's racial progress narrative falls flat if we consider second-generation voter discrimination. And we should certainly consider this since both forms of discrimination have the same intent and effect, namely to undermine equal participation of blacks and other minorities in the democratic process made possible by the right to vote. One line of response by the majority is to quibble over whether Congress intended to include this kind of discrimination in the original VRA. Another is to argue that subsequent congressional action expanding the law to proscribe these forms of discrimination, and Supreme Court rulings supporting this, were misguided. But these replies take a back seat to their most effective response.
Making the case for scraping the coverage formula of the VRA turn on taking a stand on the status of racial progress in America is an ingenious trap. Unfortunately, critics of the decision, including the dissenting justices, have taken the bait. I say that this is "unfortunate" because none of the replies to this argument currently on offer seem destined to get sufficient traction.
If one accepts Roberts's way of framing the issue, then a position must be taken on whether there has been racial progress on voting rights in America. And 51. Any legal response to the decision aiming to argue that the coverage formula remains rational in theory and practice must take seriously the "basic principles" guiding the majority's review. A response strategy that I will not pursue here would be to deny that what the majority characterizes as "the fundamental principles of equal sovereignty" is really an established legal principle. This would be sufficient to derail the case for scraping the coverage formula because the Court's concerns about respecting the equal dignity of states seem to be the only positive normative foundation it has for objecting to the unequal treatment of covered and non-covered states, and only allowing for it under what it deems truly exceptional circumstances. However, resolving this issue requires diving into a thicket of constitutional and constitutional interpretation matters that go beyond the scope of this paper. the answer to this question has to be a simple "yes" or "no," notwithstanding whatever qualifications might be added about the degree of progress. The unrelenting cynic might reply that nothing at all has changed since the VRA was enacted in 1965. Blacks are still second-class citizens, and they still face both barriers to accessing the polls and to electing persons of their choosing, which effectively prevent them from participating in the democratic progress on equal terms with their fellow citizens. Among these current barriers include burdensome registration requirements, restrictive voting times, voter purges, and felon disfranchisement laws, all of which have a disparate impact on black voters.
But this "no progress" reply is implausible. Furthermore, it is a hard sell to both liberals and progressives not to mention conservatives and moderates. Even the dissenting liberal justices in Shelby County give the VRA credit for bringing about racial progress in America, particularly with respect to diminishing firstgeneration voting discrimination against blacks. Furthermore, some progressives have also canvassed evidence of progress in black voting and representation since 1965. And historian Manning Marable, a radical democratic socialist, has persuasively argued that we cannot make sense of the evolution from first-generation to second-generation barriers to black voting in America unless we see this as a response to the success of the VRA. 53 The no progress reply can also be countered by looking at 2012 election numbers. 54 Yet the most serious problem with the no racial progress since 1965 thesis is that if we take this route then the hand for scraping the VRA seems stronger still. Why should we keep fully intact a law that has been utterly ineffective for 50 years? It is not clear that we should. Moreover, if true, this might be reason to undo the law altogether and go back to the drawing board. I believe that this is the majority's most forceful reply to the no racial progress thesis.
The majority relies upon empirical data to establish its case for racial progress. Consequently, one can certainly argue that they fail to consider other empirical findings, which undermine the racial progress narrative. There is, for instance, evidence that the observed trends in racial progress in voting, particularly in recent elections, is skewed by various contributing factors including the exclusion of prisoners 55 57 Such evidence suggests that public reports of shrinking voting gaps between blacks and whites may be grossly overstated due to the exclusion of large segments of would-be black voters from the calculations.
If this is the case, the problem is that Roberts relies upon some of the same data Ginsburg relies upon to affirm that some racial progress has indeed been made, and that Congress relies upon in defending the need for reauthorization of the VRA in 2006. She uses this data to support her argument that the coverage formula should be kept intact to guard against backsliding and rolling back the racial progress that has already been made. Roberts uses it to support the claim that there has been racial progress even if some voting problems persist.
So, if more accurate data on shrinking voting gaps undermines the majority's narrative of racial progress, it will likewise undermine liberal and progressive affirmations of racial progress based on similar data. The crux of the problem, then, is that taking this evidence seriously, as I believe we should, can only support one of two positions on the racial progress question-either that there has been no racial progress or that there has been some though not enough. The no racial progress conclusion would be fatal because it would suggest that the VRA has been entirely useless and should be scraped. Moreover, it would remove the rationale for being worried about backsliding, and for using this worry to justify maintaining the legal status quo. The other conclusion-that there has been some though not enough racial progress-gives the majority all that it needs to justify scraping the coverage formula.
To complete its case, and to put the dissent in a "catch-22," the majority does not need there to have been significant progress, complete parity, or even the elimination of all first-generation and second-generation barriers to black voting. All it needs is the claim that things now are better than they were back then, and frankly I find this difficult to argue with. If things are even somewhat better than they were back then, and the law should indeed be updated to reflect current conditions, then some modification of the VRA is clearly in order by this reasoning. 58 To be sure, one might rightfully insist that functionally equivalent barriers to blacks fully participating in the democratic process (e.g., photo IDs) have 58. Even if this argument stands, it certainly does not follow that Congress was compelled to update or reshape the VRA by scraping the coverage formula, or that the Court was justified in replacing Congress's judgment about how to reshape a revised law to address "current conditions" with its' judgment, particularly if Congress found evidence of voter discrimination in the record before it notwithstanding whatever other progress there may have been. It had the authority to decide the proper remedy, which clearly involved keeping the coverage formula intact. For more on this astute criticism, see Katz, supra note 19, at 330. replaced older ones (e.g., poll taxes). But if the majority grants this point for the sake of argument, they might plausibly reply that these tools do not only target blacks. If these barriers to voting do make it harder to vote they do so for a much broader class of citizens, namely those who would have trouble procuring the requisite ID, which most certainly includes not just blacks but other minorities as well as some whites, the poor, students, the disabled, etc. Of course some will say that this is precisely the problem; however, the majority might add-though perhaps not with a straight face-that this counts as some kind of "racial" progress in America that barriers to voting are more evenly distributed across the population and not directly tied to suspect racial classifications.
Here we might complain that Republicans have largely favored these newer strategies to gain and maintain a political advantage over Democrats by making it harder for citizens to vote that have historically supported Democrats at the polls. While this may be true, the majority will claim that this does not impugn the racial progress argument for scraping the coverage formula. And they might add that if this diagnosis is correct the most pressing need may be to craft laws that prevent Republicans in covered and non-covered states from disenfranchising voters who would support their Democratic rivals.
VI. WHERE DO WE GO FROM SHELBY COUNTY?
Justice Ginsburg and many others feared that weakening the VRA would open the floodgates to jurisdictions looking to reverse the civil rights gains in voting rights made since 1965. And from the looks of things-the proliferation of voter ID laws in Kansas, Mississippi, North Carolina and in other places making it more burdensome to cast a ballot 59 -these fears were not unfounded. A liberal narrative about racial progress supports the dissent and the case for keeping VRA at full strength, coverage formula and all.
Persons with more optimism than I can muster might try to convince those who hold the "that was then, this is now" view-including conservative members of the Supreme Court-to abandon this perspective, to follow Justice Ginsburg's call to heed the words of Shakespeare that "what's past is prologue," 60 or the words of Santayana that "[t]hose who cannot remember the past are condemned to repeat it," 61 and to affirm the continued need for the VRA and other civil rights era legislation meant to secure the full blessings of citizenship to blacks and other historically disadvantaged and vulnerable groups.
However, if the divide between liberals and conservatives on how to understand current racial conditions proves to be as deep and intractable, as I fear, it will be attractive to have in hand reasons for affording the right to vote protection that does not hinge on embracing the liberal or the conservative perspective on the racial progress matter. Indeed, particularly in voting denial cases such as Crawford v. Marion County Election Board, 62 where the concern is with an individual's right to vote, it will be useful to have a defense that allows us to avoid any debate whatsoever over the role of prejudice or discrimination in altering existing electoral outcomes to the detriment of voters from certain racial or ethnic groups.
One consequence of appreciating the limits of efforts to contest the racial progress argument, in a society deeply polarized about race matters, is that this forces us to more carefully attend to the various interests at play in upholding the VRA status quo. Many of the regulations the critics feared would come to pass, leading to "backsliding," are ones that implicate an individual right to vote rather than group-interests. As vote denial becomes more of an issue in the United States-post-Shelby County-we must consider novel arguments for saving the VRA from further damage, and for protecting the right to vote. Such arguments need not begin with the question of how much progress has been made in advancing the interests of certain groups, e.g., African Americans, the disabled, or the poor. Rather they would ask whether the weighty substantive equality and dignity interests every individual citizen has in voting and having his or her vote counted, which has long been protected by the VRA, has been afforded sufficient judicial protection by being duly balanced against competing state interests. 63 Some scholars, who are otherwise champions of the VRA, have expressed concerns that reviving the coverage formula, or a similar device, is not the way to go. While they do not deny the persistence of voting discrimination, they worry that such formula will be too static to accommodate rapidly changing conditions. 64 Others worry that because voting discrimination is shifting from vote dilution back to vote denial, any geographically restrictive formula will exempt places-such as Kansas or Ohio-that may have records of voting rights discrimination. 65 In view of these and other concerns, many of these commentators have observed, and I agree, that Shelby County creates an opportunity for federal legislators to enact voting regulations that aim to ensure that no eligible citizen is denied the right to vote. 66 Of course, given the depth of political polarization, this will not be an easy feat. Democrats and Republicans will likely have to reach a "Grand Election Bargain." 67 Whether they can do so, and save this "superstatute" from dying, remains to be seen. 68 
VII. CONCLUSION
In 1965, Martin Luther King, Jr. made the point that America's march toward his dream of a truly equal society must not be halted by "the myth of exaggerated progress." 69 We can apply his cautionary warning to our present circumstances because this myth still holds sway over many people (including conservative members of the Supreme Court) who mistake a bud on the plant of equality for the whole flower-to paraphrase King. As we come to terms with Shelby County, his words still ring true, "[s]o while we talk of the progress let us realize that we still have a long, long way to go." 70 The VRA emerged out of America's lamentable voting rights history. It sought to permanently end racially discriminatory state practices that undermined the right to vote. 71 In Shelby County, the Supreme Court struck down a provision of the VRA that singled out for special attention states with particularly egregious histories of voting rights abuses. The Court did so by relying, in part, on an argument rooted in a peculiar narrative about racial progress in the United States. """"Although we should give lie to the myth of exaggerated racial progress, as Justice Ginsburg does in her Shelby County dissent, we must not underestimate the challenge it raises in a deeply polarized society for defending the right to vote. This challenge may ultimately call for a more universalistic approach to safeguarding this fundamental right. 72 Arriving at an approach that is politically achievable and able to withstand constitutional scrutiny will not be easy. But the importance of voting rights to publicly affirming the dignity of democratic citizens certainly warrants the effort.
